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Any person · aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authorit in the followin wa . ·
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.
State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
than as mentioned in ara- A i above in terms of Section 109 7 of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
sub'ect to a maximum of Rs. Twent -Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven da s of filin FORM GST APL-05 online.
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the a - eal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case ma be, of the A ellate Tribunal enters office, whichever is later.
3g 3fl«Rt qf@rat#r aftarfa#a a ii@ra can7a, f@qr sit ala 9ran7i a fg, a{arff
fqR aatzzwww.cbic. ov.i aa?t
For elaborate, detailed an a.~i'iir. · ions relating to filing of appeal to the appellate
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F.No.GAPPL/ADC/2828/2023-Appeal

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. INTAS PHARMACEUTICALS LIMITED, (GSTIN:

24AAACI5120L1ZU) SUB PLOT NO. A, FINAL PLOT NO. 255, TPS NO 38,
NR. THALTEJ CROSS ROAD, SG HIGHWAY, Ahmedabad, Gujarat, 380054

[hereinafter referred to as "the appellant"] have filed an appeal against 010
No.Z12407230400144 dated 28-07-2023 [hereinafter referred to as
"impugned order'] passed by the Deputy Commissioner, CGST & C.Ex.,

Division-VI, Ahmedabad-NORTH [hereinafter referred to the "adjudicating

authority''].

2. Facts of the case in brief, are that the appellant had filed Refund claim
of Rs.39,08,498/- under the category of 'ANY OTHER(SPECIFY)' for the
period February2023. On verification of the Refund Claim application and
documents attached therein, it was found that the refund application had

been filed for refund of Rs.39,08,498/-, which was ITC reversal by the

claimant vide DRC-03 ARN No.s AD240123003983H and AD2401230040911
td: 05.01.2023. The said reversal of .ITC was done by the claimant

ITC claimed on the basis of invoices issued by M/s. Gopal

e ises (GSTIN 24ARRPG2029D2Z3).
t ·- .$°er GSTR-1 returns filed by M/s. Gopal Enterprises (GSTIN

RRPG2029D2Z3), they had issued invoices to the Appellant during the
/FY. 2019-20 and 2020-21 (Apr'2020 to Dec'2020). However M/s. Gopal

Enterprises had neither filed their GSTR-3B Returns for the said period nor

had paid the Tax on such invoices issued by them.
A letter F.No.CGST-06/AR-II/Misc-Corres/2022-23 dated 14.12.2022 was

issued to the Appellant requesting them to reverse the Input Tax Credit

availed on the basis of invoices issued by the fictitious company M/s. Gopal
Enterprise. Consequent to the said letter, the Appellant vide letter dtd.
10.01.2023 submitted that they have reversed the total ITC of
Rs.39,08,498/- availed by them on the basis of invoices issued by M/s.Gopal
Enterprises. Further, the Appellant, have stated that before 01.10.2022,
there was no specific provision in CGST Law requiring the recipient to

reverse the ITC if supplier fails to pay the corresponding GST to
Govt.Exchequer and that this provision to reverse such ITC was introduced
by substituting Section 41 of the CGST Act, 2017 vide Finance Act, 2022
w.e.f. 01.10.2022. However, as the Input Tax credit passed-on to the
Appellant has arisen from invoices used by M/s. Gopal Enterprises, on
which the tax charged has not been paid, in view of Section 16(2) of the

2



F.No.GAPPL/ADC/2828/2023-Appeal

CGST Act, 2017 and the Section 41 ibid, the Input Tax Credit appeared to be

ineligible.

Therefore a Show Cause Notice in form GST RFD-08 bearing ARN

No.ZH2406230402498 dated 28.06.2028 calling them to show cause as to
"why the Refund claim application of Rs.39,08,498/- should not be rejected as

discussed above

3. The adjudicating authority passed the following order 1n the above

matter:
•. the refund claim filed by applicant is found to be inadmissible and
accordingly refund claim amount of Rs.39,08,498/- is rejected in terms of
Section 54 of the CGST Act, 2017 read-with Rule 89 of the CGST Act, 2017
read with CGSTRules, 2017. RFD-06 is being issued onAIO accordingly."

4. Being aggrieved with the above impugned order of the adjudicating
authority, the appellant filed the present appeal on the following grounds:

1.0. The Adjudicating Authority has rejected the Refund claim filed by

Appellant mainly on thefallowing grounds :

m Section 41 of CGST Act, 2017, it is evident that the amendment
ing reversal of ineligible credit of 1nvoices on which tax has not been
nd its re-availment on payment of tax by the supplier, has been

ced w.e.f. 1st October 2022 only.
. .

b) Ifin-cl that from the Section 16(2) (c) of the Central Goods and Service Tax
Act, 2017 mentioned Section 41 (as amended) and Section 16(2) of the CGST
Act, 2017, that the Section 41 of the CGST Act, 2017 was amended w.e.f.
01.10.2022, wherein the reversal of ineligible credit of invoices on which tax
has not beenpaid and its re-availment onpayment of tax by the supplier, has
been introduced w.e.f. 1st October 2022 only.
c) Further, as per Section· 16(2) of the CGST Act, 2017, no registered person
shall be entitled to credit of input tax credit unless, the tax charged in respect
ofsuch supply has been actually paid to the Government.
2.0. The period in which the Input Tax Credit of Rs. 39,08,498/- was availed
is fromApril 2019 toMarch 2021. Section 41 of CGSTAct, 2017was amended

vide Finance Act, 2022 w.e.f.01.10.2022,
3. 0. It is submitted that before 01.10.2022, there was no specific provision in
CGST Law· requiring the recipient to reverse the ITC ifsupplierfails to pay the
corresponding GST to Govt. Exchequer and that this provision to reverse such
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F.No.GAPPL/ADC/2828/2023-Appeal

ITC was introduced by substituting Section 41 of the CGST Act, 2017 vide

Finance Act, 2022 w. e.f 0 1.10.2022.
5. 0. Adjudication Authority has placed reliance on Section 16 of the CGSTAct,
2017 From the aforesaid provisions it is clear that Section 16(2)(aa) of the
CGSTAct, 2017, was inserted vide Finance Act, 2021 w.e.f. dated 28.03.2021

w.e.f. 01.01.2022.

7.0. With regard to Section 16(2)(c) of the CGSTAct, 2017, it is submitted that:

A} THAT the learned Adjudicating Authority has failed to appreciate that,
under Section 16(2)(c) of the CGST Act, 2017, a completely arbitrary and
onerous condition has been imposed on the recipient according to which, the
recipient is entitled to the ITC only if the tax charged from' it is actually paid by

the supplier to the Government. That this condition imposed under Section
16(2)c) of the CGSTAct, 201 7 is completely contrary to the essence of the GST

which are seamless flow of credit and mitigation of cascading effect,

n the Recipient (Appellant) has already paid the GST to the supplier .

fij4AT the learned Adjudicating Authority has failed to appreciate that,
ion 16(2)(c} of the CGST Act, 2017 denies to the bonafide Purchaser the

benefit of the GST paid to the supplier. ITC on account of default by the
supplier in paying tax to the Government after having collected the same from
the Purchaser cannot be denied over whom Purchasers have no control. This
way the very purpose of the GST legislation has been defeated by Section

16(2)c) of the CGSTAct, 2017. Furthermore, though the charge of tax and the
liability has been cast upon the supplier to pay the tax to the Government,
there is no justifiable reason to unnecessarily cast a liability on the recipient to
ensure actual payment of taxes by the supplier to the Government.
Furthermore, no mechanism has been prescribed under the CGSTAct, 2017 to
equip the recipient for ensuring payments of the same. It is pertinent to
mention here that adequate provisions exist in the GST Act to deal with the
situation where a supplier has defaulted in making payment of tax to the
Government despite having it collected from the recipient. It is completely
arbitrary and unreasonable to deprive the recipient of his right to avail credit
for the default by the supplier in payment of his due taxes. It is akin to

punishing a third person for the default of the supplier.

CJ THAT the learned Adjudicating Authority has failed to appreciate that
Section 16(2)(c) of the CGSTAct, 2017 has to be interpreted in a manner such
that it is in consonance with the object and the purpose of the CGSTAct, 2017
and such that there is no blockage of input credit to any bona fide recipient
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F.No.GAPPL/ADC/2828/2023-Appeal

who having procured the supplies from registered suppliers against valid
invoices, as required under Rule 36 of the CGST Rules, 2017 for availing ITC,
and paid such suppliers) stands to lose such input tax credit for no fault on its

part.

DJ THAT the learned Adjudicating Authority has failed to appreciate that
although the objective of the CGSTAct, 2017 was never to punish the innocent
and bonafide recipients) Section 16(2)(c) of the CGSTAct) 201 7 penalizes them
by depriving them of the rightful Input Tax Credit for the fault of the suppliers.

E) THAT the learned Adjudicating Authority has failed to appreciate that even
though under the CGSTAct) 201 7, the supplier has been made responsible for
collection and payment of tax since the levy of GST is on the supplier) Section
16(2)(c) practically 'casts the responsibility on to the recipient to ensure that
the tax payments have been made by the supplier to the Government in order
to avail ITC) which is certainly against the scheme of the CGST Act) 2017
besides being onerous) impractical and impossibility : of compliance.

,,%22pe HAT the learned Adjudicating Authority has failed to appreciate that the
ss" '%.\ '
tl/. .. ,,~ '.~~~of ITC could be justified where the recipient dealer has not acted with
k&$fe%, ,5jj .. or thout obtainino the documents necessaru for obtaining oreat.
~"-{,.....ii'=~~i'ever) denying ITC to a recipient who has acted in a bona fide manner and
~fieq the credentials of its suppliers and received the supplies under

invoices is clearly violative of Article 14 of the Constitution of India. Section
16(2){c} of the CGST Act) 2017 creates a further classification between (1) a
bona fide taxpayer whose supplier pays the tax to the Government and (2) a
bona fide taxpayer whose supplier) despite such bona fide recipient exercising

due caution) defaults in making payment of tax.
Thus) in such a case) where there are two recipients both of whom have paid
the tax to their respective suppliers, dealt with registered supplier and made
the payment. against valid GST invoices, yet one stands to lose out on ITC
while the other claims the same. Such classification is again violative ofArticle
14 of the Constitution of India as being manifestly arbitrary and lacks in
determining principle in application of Section 16(2)(c) of the CGSTAct) 2017.

G) THAT the learned Adjudicating Authority has failed to appreciate that under
various provisions of CGST Act, 2017, the Department has been vested with
the powers not only to recover tax but also to issue notices) impose penalty
and collect interest in case of default in payment of taxes.
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HJ That under the provisons of Section 76 it is clear that where the suppliers
have collected the duty, the same is recoverable being payable by the
suppliers to the Department. That the Department can recover · the duties
collected but not deposited. Thus, for this reason also to call upon the Recipient
to ensure that the suppliers have paid the duty before being eligible for credit
is totally arbitrary, unsustainable and liable to be set aside.

I) That it is also ofparamount importance to point out, as was the position in
the Service Tax regime, that in a situation where the supplies are accepted by

the supplier but tax has not been paid, the same are recoverable as arrears of
land revenue as per the provisions of Section 75(12) read with Section 79(1)(e)
to the GST enactments. Thus, where the amounts are recoverable as arrears of
land revenue, it is totally unfair, unjust and arbitrary to deny the credit to the
recipients only on account of the suppliers not depositing the tax with the
Department after having collected the same from the Recipient-Appellant.

J) THAT the learned Adjudicating Authority has failed to appreciate that

~tion 16(2)(c) of the CGSTAct, 2017provide~for a conditionality wherein the
7$ "ea)yient is not entitled to avail ITC if. the tax has not been paid to the
l{-.:1 ,. ~.. ;,J \0ment by the supp~ier. It is the responsibility of Government to develop a

a • sg,a ii hinery for collection of taxes and take action against erring non-taxpayers
Y

k tn cases of default and such responsibility cannot be shifted on the recipient
by way of Section l 6{2)(c) of the Act, so as to make the recipient liable for
enforcing payment of taxes by the supplier. However, the provisions of CGST
Act, 2017does not empower the recipient for enforcing payment the suppliers.

8. 0 Appellants had availed the ITC on . invoices issued by Mls Gopal
Enterprise (supplier) in accordance with the conditions laid down under section
16(2) of the CGSTAct, 2017 and rules made thereunder. However, due to non
payment of tax by the supplier to the Government, Appellants have been
asked by Department to reverse ITC on the invoice issued by said supplier and
which was also accordingly reversed by Appellants although Appellants did

not agreefor such reversal.

9. 0. It is submitted that Mls. Gopal Enterprise had uploaded the Invoices on
GSTIN portal by way offilling of GSTR-1 returns which were also reflected in
Appellants GSTR-2A/2B. Accordingly, ITC has been availed based on invoices
reflected in Appellants GSTR-2A/2B, which is one of the basic condition laid
down under Rule 36(4) ofthe CGSTRule, 2017.
10. 0 It is submitted that while availing credit of input tax, Appellants have
verified supplier GST Registration status on GSTINportal, which was ACTIVE
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at that time and hence, Appellants availed the ITC. Later on, the supplier's
GST registration was suo-moto cancelled w.e.f. 29.01.2021, retrospectively.

11. 0. Adjudicating Authority failed to appreciate that it is not possible to verify
whether the GSTIN status of any supplier is active or not and to force any
vendor to make· compliances under CGST Act, 2017 and rules made
thereunder. It is only GST Department which can verify the GSTIN Status and
ensure their compliances. Thus, it is very much apparent that Appellants had
availed the aforesaid ITC bona fide and in good faith. Appellants have also
reversed the same in compliance to·Department's letter dated 14.12.2022 with

condition, tofile refundfor the same.
12. 0. From the plain reading of above section, it is very much clear that the
provision to reverse the ITC availed on invoices, on which the tax has not paid
to the Government, and later on, re-avail it based on·payment of tax by the
supplier to the Government, is applicable w.e.f 01.10.2022 only and not on or

before that.
13.0. Section 41 read with Section 16(2)(c) of the CGSTAct, 2017 is applicable
prospectively. Since, the applicability of such a section is prospective in nature,
the Department cannot invoke such a section to demand reversal of ITC from

-o.~ trci ~ recipient of supply in the event of nonpayment of output tax liability by the
$ «CEt. ·%%$" "g erfor the period before its applicability.

{{ ~-);iJC.~• 1!!;..., djudicating Authority did not consz.·der the Judgment ofHon'ble Madras
• @2> • ·4 • ' 'Court in the case of Mls. D. Y.Beathel Enterprises Vs. State Tax Officer

"o o"?2±rorted in 2022 (58) GSTL)269 (Mad.) wherein it was held that in case of
Jdefault of payment of tax by the seller, the recovery shall be made from the

seller and only in exceptional circumstances, it can be madefrom the recipient,
therefore, the Input Tax Credit which was claimed by the assessee cannot be
deniedfor the reason that the seller has not paid tax to the Government.
15.0. In above judgment, reliance was also place on the Press Release issued
by the Central Board of GST council on 4.5.2018, wherein, it has been
mentioned that there shall not be any automatic reversal of ITCfrom the buyer
on non-payment of tax by the seller. In case of default inpayment of tax by the
seller, recovery shall be made from the seller. However, reversal of credit from
buyer shall also be an option available with the revenue authorities to address
exceptional situations like missing dealer, closure of business by the supplier

or the supplier not having adequate assets etc.

16.0 Honourable Calcutta High Court in case of SUNCRAFT ENERGYPRIVATE
LIMITED AND ANOTHER VERSUS THE ASSISTANT COMMISSIONER, STATE
TAX, BALLYGUNGE CHARGE AND OTHERS reported in 2023 (8) TMI 174
CALCUTTA HIGH COUT has held as .
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F. No.GAPPL/ADC/2828/2023-Appea I

17. 0. Since, Appellants as a recipient, have availed the ITC bona fide and good
faith, they should not be penalized due to non-payment of tax by the supplier
to the Government just because it is an easy recourse. Department should first
initiate recovery proceeding against the fraud supplier only (i.e. · Gopal
Enterprise) since all the requisite details are available with GST Department
only, based on that GST registration application was granted.
18. 0. It is respectably submitted and the Appellants are entitled to refund of

Input Tax Credit reversed in view of settled legal position."

Further the appellant has prayed to set aside the impugned order with

consequential relief.

PERSONAL HEARING:

5. Personal hearing in the matter was held on 17.10.2023 virtually, Shri

Willingdon Christian, Advocate, appeared on behalf of the Appellant in the
____, resent appeal. During the Personal Hearing it was submitted that the

I ci n 41 of the CGST Act, 2017 was amended w.e.f. 1.10.2022 only,

} ore, the said provisions are not applicable in their case as refund
~ s to the period prior to this amendment. He further reiterated the

submissions and requested to allow the appeal.

DISCUSSIONS AND FINDINGS:

6. I have gone through the facts of the case, available documents on

record and written submissions made by the 'appellant'. I find that the

main issue to be decided in the instant case is :

Whether the impugned refund order passed by the Adjudicating

Authority is legal & proper or otherwise?

6.1 At the foremost, I observed that in the instant case the "impugned
order" is of dated 28-07-2023 and the present appeal is filed online on 4-09
2023. As per Section 107(1) of the CGST Act, 2017, the appeal is required to
be filed within three months time limit: Therefore, I find that the present
appeal is filed within normal period prescribed under Section 107(1) of the

CGST Act, 2017. Accordingly, I am proceeding to decide the case.

6.2 In this regard, I observe that the issue involved in the present appeal is
that the Department observed that as per GSTR-1 returns filed by M/s.
Gopal Enterprises (GSTIN 24ARRPG2029D2Z3), they had issued invoices to
the Appellant during the FY. 2019-20 and 2020-21 (Apr'2020 to Dec'2020).
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However M/s. Gopal Enterprises had neither filed their GSTR-3B Returns for
the said period nor had paid the Tax on such invoices issued by them. On
the basis of written communication vide letter F.No.CGST-O6/AR-II/Misc
Corres/2022-23 dated 14.12.2022 the Appellant reversed the· total ITC of
Rs.39,08,498/- availed by them on the basis of invoices issued by M/s.
Gopal Enterprises. They further filed a refund claim of the said reversal of
ITC of Rs.39,08,498/- before the authority on 25.05.2023, which was
rejected vide the impugned order to them op the basis of the provisions of

Rule 16(2) of the CGST Rules, 2017.

6.3 I also observe that the Appellant has contended that M/s. Gopal

Enterprise had uploaded the Invoices on GSTIN portal by way of filling of
GTR-1 returns which were also reflected in Appellants GSTR-2A/2B.
Accordingly, ITC. has been availed by them based on invoices reflected in
Appellants GSTR-2A/2B, which is one of the basic condition laid down under
Rule 36(4) of the CGST Rule, 2017. Further that that while availing credit of

input tax, Appellant have verified supplier GST Registration status on GSTIN
tal, which was ACTIVE at that time and hence, Appellant availed the ITC.

on, the supplier's GST registration was suo-moto cancelled w.e.f.
. . .

1.2021, retrospectively. Further, contended that from the plain reading
A" fg ection 41 ofthe CGST Act, 2017 as amended, it is very much clear that

4% .

, e provision to reverse the ITC availed on invoices, on which the tax has not
paidthe Government, and later on, re-avail it based on payment of tax by
the supplier to the Government, is applicable w.e.f. 01.10.2022 only and not

on or before that.

6.4 In this regard I find that as per amendment made in Section 41 the
credit of input tax availed by a registered person under sub-section (1) in
respect of such supplies of goods or services or both, the tax payable
whereon has not been paid by the supplier, shall be reversed along with
applicable interest, by the said person in such manner as may be prescribed,
further Section 16(2) (c) also provides that subject to the provisions of

· Section 41, the tax charged in respect of such supply has been actually paid
to the Government, either in cash or through utilization of input tax edit
admissible in respect of said supply and he has furnished the return under
Section 39. The relevant portions of the sections of CGST Act, 2017 read· as

under:

*Section 41. 1[Availment of input tax credit
(1) Every registeredperson shall, subject to such conditions and restrictions as
may be prescribed, be entitled to avail the credit of eligible input tax, as self

9
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assessed, in his return and such amount shall be credited to his electronic

credit ledger.

(2) The credit of input tax availed by a registered person under sub-section (1)
in respect of such supplies of goods or services or both, the tax payable
whereon has not been paid by the supplier, shall be reversed along with
applicable interest, by the said person in such. manner as may be prescribed:

Provided that where the said supplier makes payment of the tax payable in
respect of the aforesaid supplies, the said registered person may re-avail the
amount of credit reversed by him in such manner as may be prescribed.]

* Enforced w.e.f. 22nd June, 2017.

section 16. Eligibility and. conditions for taking input tax credit.

~very registered person shall, subject to such conditions and restrictions as
f Ji::: ,..~v. ,,!47'P I',~
ks° 6s %%$ 3e prescribed and in the manner specified in section 49, be entitled to·rt €-~;.~akf}je¢lit of input tax charged on any suppiy of goods or services or both to%","""l$%la# are used or intended to be used in the course or furtherance of his

*~ness and the· said amount shall be credited to the electronic credit ledger
'of such person.

(2) Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input tax in respect of any supply of goods

or services or both to him unless,-

(a) he is in possession of a tax invoice or debit note issued by a supplier

registered under this Act, or such other tax paying documents as may

be prescribed;

l[(aa) the details of the invoice or debit note referred to in clause (a) has been
furnished by the supplier in the statement of outward supplies and such
details have been communicated to the recipient of such invoice or debit note in

the manner specified under section 37;]

(b) he has received the goods or services or both.

?[Explanation.- For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services-

(i) where the goods are delivered by the supplier to a recipient or any other
person on the direction of such registered person, whether acting as an agent

10
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or otherwise, before or during movement of goods, either by way of transfer of

documents of title to goods or otherwise;

(ii) where the services are provided by· the supplier to any person on the

direction of and on account of such registeredperson;]

[(ba) the details of input tax credit in respect of the said supply communicated

to such registeredperson under section 38 has not been restricted;]

(c) subject to the provisions of 4[section 41 5[**11, the tax charged in respect of
such supply has been actually _-paid to the Government, either in cash or
through utilisation of input tax credit admissible in respect of the said supplu;

and

(d) he has furnished the return under section 39:

*Enforced w.e.f. 1st July, 2017.

1. Inserted (w.e.f 1st January, 2022 vide Notification No. 39/2021-C.T,
-a ted 21st December, 2021) by s. 109 of The Finance Act, 2021 (No. 13 of

41,U ipz,>r s"<3%, ·so"" "e##o$%@e. jj? ace».er 1area«re. zoo"or«tons-or mewroasistSy¥ · , ause, t shall be deemed that the registered person has recewed the
% s
,.,..,0 * -Woy where the goods are delivered by the supplier to a recipient or any other
* :1319rson 9n the direction of such registered person, whether acting as an agent

or otherwise, before or during movement of goods, either by way of transfer of
documents of title to goods or otherwise; 11 by s. 8 of The Central Goods and
Services Tax (Amendment) Act, 2018 (No. 31 of2018).

3. Inserted (w.e.f.'1st October, 2022 vide Notification No. 18/2022- CT dated
28.09.2022.) bys. 100 of The Finance Act 2022 (No. 6 0f 2022).

4. Substituted "section 41" (w.e.f. a date yet to be notified) by s. 8 of The
Central Goods and Services Tax (Amendment) Act, 2018 (No. 31 of 2018).

5. Omitted "or section 43A" (w.e.f. 1st October, 2022 vide Notification No.
18/2022 - CT dated 28.09.2022.) by s. 100 of The Finance Act 2022 (No. 6 of
2022).

6. Substituted (w.e.f 1st October, 2022 vide Notification No. 18/2022 
CT dated 28.09.2022.) by s. 100 of The-Finance Act 2022 (No. 6 of 2022)for
"due date of furnishing of the return under section 39 for the month of
September".
7. Omitted "invoice relating to such" (w.e.f 1st January, 2021 vide Notification
No. 92/2O20-C.T., dated 22nd December, 2020) by s. 120 of The Finance Act,
2020 (No. 12 of2020) .

8. Inserted vide Order No. 02/2018 -Central Tax€ dated 31st December, 2018.

"Section 39. Furnishing of returns.

11
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[(I) Every registered person, other than an Input Service Distributor or a non
resident taxable person or a person paying tax under the provisions of section
1 0 or section 51 or section 52 shall, for every calendar month or part
thereof, furnish, a return, electronically, of inward and outward supplies of
goods or services or both, input tax credit availed, tax payable, tax paid and
such other particulars, in such form and manner, and within such time, as

may be prescribed:

3[(7} Every registered person who is required to furnish a return under sub
section (1), other than the person referred to in the proviso thereto, or sub
section (3) or sub-section (5), shall pay to the Government the tax due as per
such return not later than the last date on which he is required to furnish such

return:

* Enforced w.e.f. 22nd June, 2017.

• Substituted by s 97 of The Finance (No. 2) Act, 2019 (No. 23 0f 2019) 
,,s%2#3p»2ht into force w.e.f. 1oh November, 2020 vide Notification No. 81 Z2020
6.°° % \& ck@Maea 10-11-2020.or-l~ ----- t.,1 ~,(,)~'g &· g 6 ; ·me+ & e

• "✓.,..
0

* .; .. 'o/J ery registered person, other than an Input Service Distributor or a non-
t sident taxable person or a person paying tax under the provisions of section

1 O or section 51 or section 52 shall, for every calendar month or part thereof,
furnish, [in such farm, manner and within such time as may be prescribed], a
return, electronically, of inward and outward supplies of goods or services or
both, input tax credit availed, taxpayable, taxpaid and such otherparticulars,
in suchfarm and manner, and within such time, as may be prescribed, [****]

[Provided that the Government may, on the recommendations of the Council,
notify certain classes of registered persons who shall furnish return for every
quarter or part thereof, subject to such conditions and safeguards as may be

specified therein.]

(2) A registered person paying tax under the provisions of section 10 shall, for
each quarter or part thereof, furnish, in such farm and manner as may be
prescribed, a return, electronically, of turnover in the State or Union territory,
inward supplies of goods or services or both, tax payable and tax paid within

eighteen days after the end of such quarter."

2. Substituted (w.e.f. 1st October, 2022 vide Notification No. 18/2022 
CT dated 28.09.2022.) by s. 105 of The Finance Act 2022 (No. 6 of 2022) for

"twenty".
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3. Substituted by s. 97 of The Finance (No. 2) Act, 2019 (No. 23 0f 2019) 
Brought into force w.e.f. 10th November, 2020 vide Notification No. 81/2020

C.T., dated 10-11-2020 for

"(7) Every registered person, who is required to furnish a return under sub
section (1) or sub-section (2) or sub-section (3) or sub-section (5), shall pay to
the Government the tax due as per such return not later than the last date on

which he is required to furnish such return.

[Provided that the Government may, on the recommendations of the Council,
notify certain classes of registered persons who shall pay to the Government
the tax due orpart thereof as per the return on or before the last date on which
he is required to furnish· such return, subject to such conditions and

safeguards as may be specified therein.]"

6.5 From the co-joint reading of the above sections, I find that registered
person shall, be entitled to avail the credit of eligible input tax, charged on
supply of goods or· services or both to him which are used or intended to be

in the course of furtherance of his business, as self-assessed, in his
and such amount shall be credited to his electronic credit ledger,

'!l to the condition among others that the tax charged in respect of such
pp.. has been actually paid to the Government, either in cash or through
6.'

· tion of input tax credit, in respect of the said supply and he (the

supplier} has furnished the return under Section 39.

6.6 I find that in the present case, M/s Gopal Enterprises has neither paid

the Tax on invoices issued to the Appellant during the period as mentioned

in above paragraphs nor filed GSTR-3B Return which is the most important
condition of eligibility for taking Input Tax Credit by the inputs/services

receiver i.e. the appellant in preset case.·

6.7 I also find that the provisions of section 4l are made applicable w.e.f.
01.10.2022, however the provisions of Section 16 Le. Eligibility and
conditions for taking input tax credit and· Section 39 furnishing of Returns

are in existence prior to this date.

6.8 As quoted by the appellant in a case of M/s Suncraft Enenrgy Private
Limited and Another Vs. the Assistant Commissioner, State Tax, reported in
2023(8) TMI 174 - Hon'ble Calcutta High Court, it has been held as under:

''10. _In the result, the appeal.is allowed, the orders passed iii the writ petition
is set aside and the order dated 20.02.2023 passed by the first respondent
namely the Assistant Commissioner, State Tax, Ballygaunge Charge, is set

13
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aside with a direction to the appropriate authorities to first proceed against the
fourth respondent and only under exceptional circumstance as clarified in the
press release issued by the Central Board of Indirect Taxes and Customs

(CBICJ, then and then only proceedings can be initiated against the appellant.
With the above observations and directions the appeal is allowed.

6.9 The above judgment is not applicable in the present case, as I find that

in the present case the reversal of ITC has already been made by the

appellant consequent to letter dated 14.12.2022 issued by the authority to

the Appellant, requesting them to reverse the ITC availed on the basis of

Invoices issued by the fictitious company viz. M/s Gopal Enterprise. As the

appellant filed refund of the said ITC reversed, the refund is denied by the

Adjudicating authority.

6.10 Further, in the Hon'ble Madras High Court's judgment quoted by the

Appellant, reliance was also placed on the Press Release issued by the

Central Board of GST council on 4.5.2018, wherein, it has been mentioned

that there shall not be any automatic reversal of ITC from the buyer on non-
a

t of tax by the seller. In case of default in payment of tax by the

ecovery shall be made from the seller. However, reversal of credit

yer shall also be an option available with the revenue authorities to

exceptional situations like missing dealer, closure of business by the

ier, or the supplier not having adequate assets etc.

6.11 From the above, I find that the recovery in such cases shall be made

from the seller, however, reversal of credit from buyer is also available option

with the revenue authorities to address exception situations. I find that in

the present case that supplier i.e. M/s. Gopal Enterprise has been

mentioned as fictitious Company and neither paid the tax nor filed the

Returns. A letter dated 14.12.2022 was issued to the Appellant by the

authority requesting them to reverse the Input Tax Credit availed on the

basis of Invoices issued by the fictitious company M/s Gopal Enterprise.

Consequent to the said letter, the appellant vide letter dated 10.01.2023

submitted that they have reversed the total ITC of Rs.39,08,498/- availed by

them on the basis of invoices issued by M/s Gopal Enterprises. Thus, I find

that the reversal of the said ITC is proper and thus the refund filed for the

said reversal of ITC by the Appellant, has rightly been denied as explained

supra. Therefore, 1 find that the order passed by the adjudicating authority is

proper and Legal.

7. In view of the foregoing facts & discussion, I do not find any infirmity

in the impugned order and the impugned order passed by the
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adjudicating authority is legal and proper and as per the provisions of

law to the above extent. Accordingly, I reject the present appeal of the
"Appellant ".

8. The appeal filed by the appellant stands disposed of in above terms .

...<"Jio;.P'\,_t,\)Jjj)J#·- . •.1P2' s»5= sol
(ADESH KUMAR JAIN)

JOINT COMMISSIONER(APPEALS)
CGST & C.EX., AHMEDABAD.

Attested

~

I

owe
(S a D.Nawani)
Superintendent,
CGST & C.Ex.,
(Appeals), Ahmedabad

By R.P.A.D.
To:
M/s. INTAS PHARMACEUTICALS LIMITED,
SUB PLOT NO. A, FINAL PLOT NO. 255, TPS NO 38,
NR. THALTEJ CROSS ROAD, SG HIGHWAY,
Ahmedabad, Gujarat, 380054 (GSTIN: 24AAACI5120L1ZU)

Copy to:

1. The Principal Chief Commissioner of CGST & C.Ex., Ahmedabad Zone.
2. The Commissioner, CGST & C.Ex., Appeals, Ahmedabad
3. The Commissioner, CGST & C.Ex, Ahmedabad-North Commissionerate.
4. Addl./Joint Commissioner(System), CGS & C.Ex., Ahmedabad North
5. The Dy./Assistant Commissioner, CGST &: C.Ex. Division-VI Ahmedabad

North Commissionerate.
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for
p_:y,blication of the OIA on website.

,Z<Guard File/ P.A. File.
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